
CITY OF NEWTON 
 

IN BOARD OF ALDERMEN 
 

ZONING & PLANNING COMMITTEE REPORT 
 

MONDAY MAY 9, 2011 
 
 
Present:  Ald. Johnson(Chair), Baker, Sangiolo, Yates, Shapiro, Lennon, Swiston 
Absent:  Ald.Lappin 
 
City Staff: Seth Zeren (Chief Zoning Code Official), Jen Molinsky (Interim Chief 
Planner for Long Term Planning), Marie Lawlor (Assistant City Solicitor), Candace 
Havens (Director of Planning and Development), John Lojek (Commissioner, ISD), 
Rebecca Smith (Committee Clerk) 
 
Planning Board: Rev. Howard Haywood 
 
Public hearing held on April 25, 2011 
#17-11(2) TERRENCE P. MORRIS et. al., proposing amendments to Section 30-1 of 

the Zoning Ordinance which would institute a length-weighted mean 
approach for calculating grade plane by revising the current definition of 
grade plane; and by inserting a new definition of average grade containing 
a method for a length-weighted mean grade plane calculation. [03-30-11 
@ 4:12PM] 

 (Public Hearing closed 4-25-2011; 90 day expiration July 22, 2011) 
ACTION: HELD 6-0 (Swiston not voting) 
 
NOTE:  Seth Zeren, Chief Zoning Code Official, joined the Committee at the table.  
He walked the Committee through the responses to the questions that arose from the last 
meeting.  For the list of questions and answers please see the attached memorandum.  
The below primarily addresses additional questions related to the answers that Mr. Zeren 
provided: 
 
Question #1: 
 
Ald. Baker wanted to make clear that the interpretation of the current definition (issued 
by ISD, December 2010) is consistent with what the text of the ordinance says.  Mr. 
Zeren, in response, stated that yes that is correct. 
 
Question #2:  
There was a discussion between Ald. Baker, Mr. Zeren, and Commissioner Lojek 
regarding the implications of the changes of grade plane, as well as the the possible effect 
it would have on FAR.    
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The definition of a basement is a habitable space that is 50% (or more) under the average 
grade plane.  Something that is 50% or greater above the grade plane would be 
considered the first story.  Ald. Baker, trying to understand the implications of the 
change, stated that his understanding of the issue is that the change would raise the level 
of the grade plane, making it more likely that a first floor could be considered a 
basement. He inquired as to whether then, in turn, a larger portion of the space would be 
partially counted into FAR, lessening the FAR and therefore allowing for more bulk to be 
added.   
 
Mr. Zeren and Jen Molinsky, Interim Chief Planner for Long Term Planning, clarified 
that the amount of FAR is not based on what is above the average grade plane but what is 
above actual ground level.   They added that the first step is to determine whether or not a 
space is a basement.  If it’s a basement, then you determine the percentage of the 
perimeter of the basement portion of the structure with a wall 4’ or more above ground 
and multiply that by the FAR of the basement to give you the portion that will be added 
into the building’s total FAR.  So the grade plane tells you whether it’s a basement and 
the determination of a basement indicates how much FAR to count.  The location of the 
grade plane doesn’t have any bearing on calculating FAR other than determining whether 
or not the space is a basement. The Planning Department and ISD communicated to the 
Committee on more than one occasion during the meeting that that it may be more likely 
to have some spaces become basements with the new grade plane calculation but that any 
effect would be minimal.     
 
The discussion on this question also contained a conversation about the implications on 
stories and the measurement of height, since grade plane is the baseline for the 
measurement of height. Ald. Baker stated his concern that the height of a building may 
go up since it’s being measured from a higher grade plane with the new calculation.   
Commissioner Lojek explained that those impacts will be nominal and the benefits of a 
clearer calculation, allowing for easier enforcement, far outweigh such minor effects.     
 
Question 3:   
Mr. Zeren elaborated on the statements in the memo.  He stated that using a percentage 
instead of the 6’ proposal will treat homes differently.  The example in the memo shows 
that walls less than 5% of the perimeter won’t count. If this were implemented, larger 
homes would have a more significant portion of the structure removed from calculation; 
if you set a lower percentage, then smaller houses are going to have very small portions 
taken removed from calculation. It was determined that 6’ was a good compromise that 
satisfies different objectives.    
 
Question #4: 
Mr. Zeren explained that prior to 1997 the measurement of height was to the highest 
point, exempting uninhabitable space.  From 1997 to 1999 levels were measured to the 
highest roof surface.   
 
Ald. Baker tried to understand the rationale to replace roof surface with highest point.  He 
recollects that this had something do with encouraging pitched roofs.  Mr. Zeren 



  Zoning and Planning Committee Report 
  Monday May 9, 2011 
  Page 3 
confirmed that, going back to 1997, the Committee wanted to encourage pitched roofs by 
suggesting a change to 2.5 stories opposed to 3.  The Planning Department still sees this 
as an important incentive for encouraging pitched roofs.   
 
Ald. Baker was concerned that we are losing an incentive to encourage pitched roofs if 
we measure to the top of a structure.  Mr. Zeren confirmed that this would remove one 
incentive for pitched roofs but stated that that wouldn’t cause an overwhelming impact 
due to the preferred architectural styles in Newton and the 2.5 story restriction.   
 
Question #8: 
Ald. Baker asked if the list of exemptions and potential height restrictions for them 
should be reviewed. The Committee believes that this is not something that should be 
discussed at this time.  Furthermore, Commissioner Lojek stated that this is not 
something that causes an issue for his department.    
There was some discussion though about potentially clarifying/defining “roofline” in the 
ordinance at some point.   
 
Revised Language for Grade Plane 
Ald. Baker suggested, and the Committee agreed, that he’d like more information on 
where in the ordinance there are references to “grade plane” and “average grade plane”.  
He wants to be sure that there is consistency in the ordinance and that the use of different 
terms in different areas doesn’t and won’t cause an issue, especially with the addition of 
the new term “grade, average”. 
   
Ms. Molinksy informed Mr. Baker that the ordinance was combed for references.  Mr. 
Zeren stated that it was determined that the combination of the revised definition for 
“grade plane” and the new definition for “grade, average” provide enough clarity.  The 
Planning Department recommended this approach because it is less invasive, yet still 
accomplishes the desired effect.   
 
Ald. Sangiolo asked if it would be possible to search and revise the other terms in the 
ordinance.  Marie Lawlor, Assistant City Solicitor, stated that those amendments couldn’t 
happen at this time since they were not advertised.   
 
Mr. Zeren explained that another reason why the Planning Department doesn’t want to 
change all references to replace it with a new term is because there are references to  
grade plane in the ordinance that aren’t exactly germane to the issue at hand.  Mr. Zeren 
did suggest though that, to cause less confusion, we could change the second definition 
proposed to “grade plane, average”.   
 
Ald. Swiston was in support of Mr. Zeren’s suggestion.  She stated that the intent of these 
two definitions is to recognize each other and cover all references.  Together they 
essentially say is that grade plane is calculated based on average grade.   
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It was ultimately determined that the item would be held until the Planning Department, 
Law Department, and ISD can provide a more detailed lists about where the references to 
these terms are located, what will change, and where.    
 
Public hearing held on April 25, 2011 
#65-11(2) TERRENCE P. MORRIS & JOSEPH PORTER proposing amendments to 

the Zoning Ordinance to revise the definition of “height” in Section 30-1  
A) so as to calculate building height as the distance from grade plane to 

the peak of the roof; to revise clause (b) in the definition of “height, 
contextual” in Section 30-1 (relating to Section 30-15(s) Planned 
Multi-Use Business Developments) so as to calculate vertical distance 
using the peak of the roof; to increase the height limits in residential 
districts contained in Section 30-15, Density/Dimensional Controls, 
Tables 1 and 4; to increase the height limit contained in Section 30-
15(m) for accessory structures;  

B) and to add a provision in Section 30- 15(m) to allow accessory 
structure height limits to be waived by special permit. [03-30-11 @ 
4:12PM] 

 (Public Hearing closed 4-25-2011; 90 day expiration July 22, 2011) 
ACTION: HELD 6-0 (Swiston not voting) 
 
NOTE: The Committee agreed on the definition of height as proposed.  The 
conversation about what the correct number for height to be adjusted to was what the 
majority of the discussion centered around. The Planning Department suggests that the 
height return to 36’ as it was for quite some time; ISD supports that suggestion.  Ald. 
Yates supported returning to a limit of 36’ as well.  Mr. Zeren informed the Committee 
that 35’ is common practice in surrounding communities but that Wellesley has a limit of 
45’ and Weston (a town which also uses length weighted mean system) has a limit of 37’ 
for sloped roofs and 32’ for flat roofs.   
 
Commissioner Lojek made the statement that for sloping roofs, since the grade plane is 
changing, the height must increase to offset the change, otherwise you’d be making 
structures smaller.   
 
Ald. Baker moved for 35 instead of 36.  The motion wasn’t supported by the Committee.  
 
Ald. Swiston moved to amend the proposal to be 36’ only for sloping roofs and retain the 
30’ for flat roofs.  This would apply to anywhere in Table 1 or Table 4.  The Committee 
took a straw vote for the approval of this amendment to the proposal, the motion carried.   
 
Accessory Structure: Height 
The Committee voted to amend the proposal so that there is a 22’ limit for accessory 
structures with sloping roofs and a limit of 18’for accessory structure with flat roofs.   
Ald. Baker moved this proposal. The committee approved this amendment via straw vote. 
 
Accessory Structure: Special Permits   
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The Planning Department doesn’t support the idea of having special permits for height of 
accessory structure and therefore did not provide language for a change.   
 
Ald. Yates stated that he agrees with Atty. Rosenberg’s prior comments about the near 
impossibility of obtaining a variance and thinks we should allow more flexibility by 
offering the relief of special permits for height in general.  
 
The Committee wants to further discuss the possibility of allowing special permits for 
accessory structures. Because of this, they decided to split the item into sections A and B. 
The last section of the item pertaining to special permits for accessory structures will 
termed section (B) of 65-11(2).  The rest of the item is section (A).   
 
The Committee requested that the Planning Department provide them with language for 
special permit relief for accessory structures for the next time this item is discussed.  
  
 
#150-08 ALD. GENTILE proposing that Chapter 30 be amended to clarify that for 

a commercial vehicle to be parked legally at a residential property, it must 
be registered to the owner/occupant of that residential property. [4/15/08 
@ 2:17PM]. 

ACTION: HELD 6-0 (Swiston not voting) 
 
NOTE: This item was held due to the hour at which the Committee completed 
their discussion on grade plane and height; it will be discussed at a later date.     
 
#122-09 ALD. SANGIOLO on behalf of Armando Rossi requesting a discussion of 

the proliferation of signage in the city. 
ACTION: NO ACTION NECESSARY 6-0 (Ald. Swiston not voting) 
 
NOTE: The Committee voted NAN on the item as there’s no further action that 
this Committee can take.  Ald. Sangiolo will follow up with Mr. Rossi to make sure he 
has met with David Norton, of ISD, and his concerns are addressed.  
 
#133-03 ALD. YATES proposing an amendment to Chapter 30 requiring a special 

permit for a so-called "snout house" (one with excessive/intrusive garage 
on the front) following the example of Fort Collins, Colorado.  

ACTION: HELD 5-1 (Ald. Johnson opposed; Ald. Swiston not voting)  
 
NOTE: Ald. Yates stated that he’d like to pursue this item.  He asks that the 
Planning Department contact Fort Collins, Colorado, and the APA to ask them for sample 
language.  He moved to hold the item.  Ald. Johnson disagrees with the motion; she 
believes that there are other more pressing things on the agenda that need to be discussed.  
The Committee voted in favor of the motion to hold.   
 
Re-appointment by His Honor the Mayor 
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#135-11 SCOTT WOLF, 27 Philbrick Road, Newton Centre, re-appointed to the 

Planning and Development Board for a term of office to expire February 
1, 2014. [04/25/2011@ 4:20PM] (60 days to expire on June 23, 2011) 

ACTION: APPROVED 5-0-1 (Ald. Yates abstaining; Ald. Swiston not voting) 
 
NOTE: #135-11, 136-11, 108-11-111-11, were discussed together.  Ald. Shapiro 
commented that he’d be interested in having re-appointments come in to Committee.  It 
was suggested that he docket an item if he’d like to pursue this. 
Ald. Yates stated that he would abstain from these votes, with the exception of Ms. 
Collins, as he doesn’t believe the Commission has been effective.  Ms. Havens spoke in 
response to this comment stating the Commission is becoming actively involved in our 
strengths and weaknesses with the economic development tool.  Going forward, this tool 
will give them the knowledge to focus their efforts in the best way.   
Ald. Shapiro moved approval of all appointments.  The Committee voted to approve the 
items.     
 
Re-appointment by His Honor the Mayor 
#136-11 JANE IVES, 34 Lucille Place, Newton Upper Falls, re-appointed to the 

Economic Development Commission for a term of office to expire August 
17, 2013 [04/19/2011@ 4:47PM] (60 days to expire on June 17, 2011) 

ACTION: APPROVED 5-0-1 (Ald. Yates abstaining; Ald. Swiston not voting) 
 
Re-appointment by His Honor the Mayor:  
#108-11 CHARLES EISENBERG, 4 Ashford Road, Newton Centre, re-appointed 

to the Economic Development Commission for a term to expire on August 
17, 2013.  [04-11-11 @5:30PM] (60 days to expire on June 19, 2011) 

ACTION: APPROVED 5-0-1 (Ald. Yates abstaining; Ald. Swiston not voting) 
 
Re-appointment by His Honor the Mayor: 
#109-11 DAPHNE COLLINS, 372 Waltham Street, West Newton, re-appointed to 

the Economic Development Commission for a term of office to expire on 
July 13, 2013. [04-11-11 @5:29PM] (60 days to expire on June 19, 2011) 

ACTION: APPROVED 6-0 (Ald. Swiston not voting) 
 
Re-appointment by His Honor the Mayor: 
#110-11 PHILIP PLOTTEL, 50 Roslyn Road, Waban, re-appointed to the 

Economic Development Commission for a term of office to expire on 
December 21, 2013. [04-11-11 @5:28 PM] (60 days to expire on June 19, 
2011). 

ACTION: APPROVED 5-0-1 (Ald. Yates abstaining; Ald. Swiston not voting) 
 
Re-appointment by His Honor the Mayor: 
#111-11 PETER LAW, 61 West Pine Street, Auburndale, re-appointed to the 

Economic Development Commission for a term of office to expire on 
April 30, 2014.  [04-11-11 @5:28 PM] (60 days to expire on June 19, 
2011). 
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ACTION: APPROVED 5-0-1 (Ald. Yates abstaining; Ald. Swiston not voting) 
 

 Respectfully Submitted,  
       
     Marcia Johnson, Chairman 
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TO: Alderman Marcia T. Johnson, Chairman, and 	 ~0 IEo:::::t ...... 
Members of the Zoning and Planning Committe.e 	 :z=..-< •zn 9'"»r" . m 

FROM: Candace Havens, Director of Planning and Development ¥' o~ .» 
N 
~Jennifer Molinsky, Interim Chief Planner for Long-Range Planning en fF 
f.D f'iI,)Seth Zeren, Chief Zoning Code Official 0 

RE: Working Session 
• 
, 	

Petition #17-11. Terrence P. Morris, Joseph Porter, Bruce Bradford, George Collins, Verne 
T. Porter, Jr., and Michael Peirce, proposing an amendment to the zoning ordinance for 
the purpose of changing the definition of "Grade Plane" and adding a new definition of 
"Average Grade." 

• 	 Petition #65-11. Terrence P: Morris & Joseph Porter prop~sing an amendment to the 
zoning ordinance to change the definition of (/height" with a concomitant increase in the 
height to the pre-1997 limits; to make height exceptions in accessory buildings subject to 
special permit rather than a variance. 

cc: 	 Mayor Setti D. Warren 
Board of Alderman 
Planning and Development Board 
John Lojek, Commissioner, Inspectional Services Department 
Marie Lawlor, Assistant City Solicitor 

Presetving the Past * Planning for the Future 

http:www.newtonma.gov


I. BACKGROUND AND SUMMARY 


. . 

On April 25, the Zoning and Planning Committee held a public hearing on two related Petitions' {#17
11 and #65-11} concernjng changes to the definition and regulation of "grade plane" and "height.'" 
This memorandum has been prepared in response to specific questions and inquiries made my 
members of the Committee; the. Planning and Development Board, the Board of Aldermen, and the 
public. (Please see the Planning Department memoranda dated April 22, 2011 for· more detailed 
explanations ofthe proposed amendments.) 

II. ANSWERS TO QUESTIONS 

On sloping lots,' the current method of calculating grade plane may produce a result that is less 
than an average grade plane. Is this the intention of the. current policy? 

The Planning. Department Memorandum associated with petition #79-99, through which the 
current fJ!ade Plane definition was adopted, does pot say whethertlie intent was to produce an 
average:grade pJane or some lower-than-average plane. The language of the current definition and 
of othe~gul{Jtjpns in the Zoning Ordinance that employ grade plane points to the intent beIng a 
trueave~ge'f!i)de plane. The current definition of grade plane refers to Na referenceplanejor a 
building as a vJIlole representing the average of/inished grounds level... H The current definition of . 
basemeift alsp :refers to Haverage grade plane;" In 2008, Ordinance Z-20' changed the definition of 
height, mplacfng Hgrade planellwith Haverage grade plane. "flowever, the current definition does 
not achf!Ye a true average. The definition proposed./n petition #17-11 would achieve a more easily 
verifiable, consistent, and truly average grade plane. 

How would the change in grade plane affect the determination of ba~ements and the nLimber of· 
stories? . . 

Forresidences in Newton, a basement is defined as a floor in which one half or more o/the distance 
. between the floor and the ceiling is below the "average grade plane." For homes that exist now, 

there are two issues of concern regarding thedetermirlGtion of basements. The first issue centers 
on the current poliCy, which is now being more strictly enforced by the Inspectional Services 
Department {ISO}. Prior to ISDis clarification· about· the calculation of grade plane that. was issued' 
last Decembe~ many calculations of grade plane produced results that were higher than would be 
consistent with a strict application of the grade planeordihance. The stricter enforcement of the 
grade plane policy could matter to some homes on steep slopes, where the determination' about. ( 
basements is a close call. Were these homes to seek to make an addition today and present a 
survey under the rules of the December Clarification, which would likely show a lower average 
grade plane than might have been calculated be/ore De~embe~ it is possible that their basement 
would actually count as a jrrst story, potentially making the house nonconforming with respect 
number of stories and Floor Area Rat;o. if so.. these homes would then require a special permit for . 
otherwise by-right additions today. However,. the City lacks the data that would be necessary to 
accurately determine the number of "basements" that would potentially be affected. 

The change in the definition of grade plane proposed in petition #17-11 could also affect the 
determination of basements in the future. The length-weighted mean method would change the 
grade plane calculation by one or two feet in most cases, and so only those homes on steeply 
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sloped lots where basement determinations are close calls would be affected. These homes, the 
same that may be placed in nonconformity now under the stricter enforcement of the policy, may 
be placed back into conformity under the petition. 

For new construction, the general effect of the proposed amendments is difficult to predict 
preciseiy, as any calculation of grode plane in part relies on the design and siting of each house. 
Story and basement determinations and overall height for houses on more or less flat lots will not 
be greatly affected by the change in. grade plane definition. Housesdn steeply-sloped lots or with 
basement garages will receive a moderate increase in their grade plane of one to two feet on 
average, with a corresponding increase in allowed height over the recent more strictly-enforced 
standard. The revised height regulation would eliminate one of several incentives to build steeply 
sloped roofs, but building heights in general would remain roughly unchanged and would be more 
easily verified and enforced. 

Why use six feet in limiting the effect of minor architectural features on the calculation of grade 
. plane? Why not a. percentage of the perimeter? 

The determination to use six feet was made in consultation between ISD and Planning Department 
. staff as a compromise between setting too large a limit, which would potentially exemptsignificant 
portions of structureS, and too small a limit, which would not prevent architectural "gaming" of 
grade plane which this provision is intended to 

Comparison of twohouses: prevent. In response to inquiries during the public 
hearing, Planning Department staff did consider Example rule: wails <5% 

of P do not counta percentage approach to determining which 
"minor" walls would be exempt from grade plane . P 1 =140' * .05 =7' 
calculations (see figure to right). In general, such P2 ': 200' * .05 = 10' 
a method adds a significant amount of additional 60' 

complexity both for surveyors and inspectors for 
little improvement in the outcome of this 

40'2400~#2
provIsIon. Also,' While equal .in terms of 
percen~age, larger segments would be exempt 
for larger homes than for smaller homes. 

Why do the petitions propose changing backtothe way height was·regulated before? 
.. The proposed changes are not a return to a' previous method oj measuring height. The 1997 

amendment made several Significant changes' to the pre-1997 height regulation including 
measuring height to the highest roof sur/ace, eliminating an exception for uninhabitable space, and 
setting the maximum height at30jeetin residential zones. In 1999 the "midpoint"caJculation was 
introduced, which had the effect of increasing absolute building height and encouraging sloping 
roofs. The proposed change is a further refinement; measuring to the highest point of the roof is 
. easily comprehenSible, regulates absolute height, and is easy for building inspectors to verify and 
enforce. The complementary increase in building height is an attempt to preserve broadly 
eqUivalent outcomes under the new definition. The existing 2M-story limit still provides an incentive 
for a sloping roof (as the half story must be under a "sloping roar)· . 
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. Why not clarify the existing mid-point method? . 
Though it would be possible to revise the use of "wall plate," a problematic term in the existing 
definition that likely resulted from a scrivener's error, or to otherwise improve the language of the 
existing definition, the mid-point approach will always be fundamentally more confusing and 
difficult to verify and enforce. Any method that relies on an. 
Imaginary projection, or the intersection of two planes, or a 
construction feature that.1s located within a wall will be 
difficult for building inspectors to verify. In contrast, the 
maximum height of a structure . is' easily verified by 
measurement and can be easily enforced. Furthermore, the 
existing approach is difficult to apply. to structures that have 
compound or asymmetrical roofs; For example, in the salt-:bo)( 

"':;:0. 

house to the right, it is unclear where to draw the mid-point. 

What is the potential impact of the height petition on roof pitch? 
The proposed change would eliminate one incentive for steeper pitched roofs. The requirement that 

the ha/fstory of a 2%-story residential structure be under a sloping roof would remain as an 

incentive for sloping roofs. The Committee could consider the approach used in Weston, MA~ where 

the height Jimit (measured to the "highest point") is 37 feet under a sloping roof and 32jeet under 

a flat roof. 


What is the intent of height limits? Can the Zoning Ordinance allow for different height limits in 
different neighborhoods? . 

Height limits are a core dimensional control instituted to limit the impacts of development on 
neighbors and to ensure new development is compatible with neighborhood character. Currently, 
Newton's many diverse residential neighborhoods are regulated under zoning districts that are 
applied city-wide with uniform standards. Neighborhood-specific regulations would require a 
change of zone, neighborhood overlay districts, or an adaptive standard where height limits 
depended on the heights ofnearby structures. 

Should the Board .consider revisiting the exceptions to height? 
The Planning Department and ISD see no pressing need to revisit these exceptions .. The existing 
exceptions to height have been inp/ace for over twenty years without any serious problems. 

. . 

Wflatisthe potential impact of the proposed height changes on institutional uses? 
Section 30-15 Table 2 regulates dimensions, including height, for religious and non-profit 
educational uses. All zoning requirements for such uses . (typically protected under the "Dover 
Amendment" MGL Chapter40A, Section 3) must meet a stricter standard of reasonableness. 
Currently, Table 2 limits the heights of these structures (whichjrequehtly have sloping roofs and 
would thus be impacted by the definition change) to 36 feet and three stories. HoweverjJootnote 4 
of Table 2 allows structures an additional story per 150 feet of setback, "not to exceed 6 stories or 
60 feet." Because the petition recommends changing the way height is measured for all structures 
in the City but does not propose amending. the height limit for institutional uses, the proposed 
definition would effectively reduce. the allowed height for such institutional uses with sloped roofs 
(bearing in mind that ornamental domes orspires are still exempted) and remove the only zoning 
incentive (higher absolute height) for sloping roofs on such structures. Structures located at least 
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450 feet from the property line can now cOf}ceivably be six stories and 60 feet tall to the top of a 
flat roof or the midpoint of a sloping roof; under the proposeddefinitionl they could be 60 feet tall 
to the peak o/the roof. Assuming 10 foot tall floors and a sloping root the proposed definition 
would somewhat constrain the ability to use the upper most floor (which would be under the eaves 
in either case). If the Committee is concerned about increasing the constraints on institutional usesl 

, the Committee could amend Table 2 to allow an additional six feet of bul1ding height for structures 
with sloping roofs or insert a similar amendment (which would require a separate petition and 
hearing). 

For the definition of height, is there ageneraUy-agreed upon definition of " surface?"Why not use' 
lithe highest point?" 

Planning Department Staff have considered this question and conferred with ISO staff and concur 
that the term "sur/aceN may be difficult toint erpret as it does lack a generally-agreed upon 
definition. We have revised the proposed language to read "to thehighest point. N 

How would the proposed changes interact with the new FAR' rules? 
The proposed grade plane definition potentially impacts the determination of whether some/loors 
count as basements or first floors. The new FAR rules contain a provision for including a/raction of 
the basement.area 'in FAR (a percentage of the perimeter more than 4 1 out of the ground).so.the 
impact of the changed grade plane definition would be muted compared with current FAR 
regulationsl where basements are wholly exempt from FAR. The proposed hi!ight regulations would 
also have little interaction with the new FAR rules. 

How would the proposed changes affect the projects at 37 Sullivan Ave and. at Francis and Elliot 
Streets? 

ISO staff has examined the proposed plans for both these structures. It should be notedthdt neither 
is at finishedgradel which will significantly affect their final appearances. In both casesl ISO staff 
found that the structures are very close to the existing height limit. David Nortonl Zoning 
Enforcement Agent, writes: "...Iooking at them in their current conditionl the new ordinance would 
make them too tall and they would have to make building or grade adjustments. With the new 
ordinance it would make it a lot easier for the inspector to verify and make it easier to enforce. II 

rn~ PLANNING DEPARTMENT CLARIFICATION ON VARI.ANCES 
, . ~ 

At the public hearing, the petitioner cited a list of specific dimensional and density requirements 
which may be waived by special permit. It is true that Section 30-1S(m),which relates to accessory 
buildings, is the only regulation of the Ordinance that specifically calls out requiring a "variant;:e" for 
relief. In general, howev.er, exceeding any particular dimensional or density standard without a 
previous legal nonconformity requires a variancE:!. For example: a variance would be required to 
subdivide a lot into lots smaller than post-1953 standards; a variance would be required for an 
existing structure to expand into a required side or front setback that is currently conforming; a 
variance would be required for a primary structure to exceed the maximum allowed height, unless it 
is already legally nonconforming with regard to height; and so forth. It is unclear why this particular 
provision of Section 30-15 speCifically calls out "variance." Removal of that clause would result in 

the same outcome. . 
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Planning staff reviewed the petitioners memo and found· that the majority of cases cited where 
relief can be sought through a special permit rather than a variance are not comparable to th.e 
provision in petition #65-11, which seeks to make height exceptions in accessory buildings subject to 
a special permit. In a few cases (such as Open Space Developments, per Section 3D-1S(k), and in 
Business zones, per Section 30-15(h)) a special permit is allowed to modify what would be allowed 
by right, but only to an established maximum beYQnd which a variance would be required. There is 
no comparable relief from dimensional controls for typical structures and uses in residential zones. 

The rationale that has been advanced for the proposed change is that it would make it easier for 
property owners to re-create carriage houses in traditionally Victorian areas of the City; however, 
such a provision would apply citywide, not just t6 areas where such enlarged accessory structures 
would be appropriate. Accessory structures currently also benefit from reduced required setbacks .. 
An increase in height would allow owners to build significantly more massive accessory structures, 

. approaching the size of the main house, dose to their neighbors' property, subject to special permit. 

This aspect of the proposal seems to express a novel goal of allowing new structures to match an 
historic, but currently nonconforming, building fabric or architectural period. This approach would 
require revisiting not only accessory structure height, ~ut also other aspects Of neighborhood 
building character including s~tbacks, open space, lot size, and primary structure height, among 
others. This stands in contrast to the general purpose of the other aspects of these petition items 
which is to make existing regulations and concepts more dear, more consistent, and more verifiable 
in as outcome-neutral a method as possible.. 

If the Committee decides that this change in relief is appropriate, the Planning Department 
recommends that the provision include specific criteria for the granting of the special permit and a 
limit on the maximum height. 
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IV. REVISED PROPOSED LANGUAGE 

Delete existing definition of grade plane and replace it with the following: 

Sec. 30-1 Grade plane: A horizontal reference plane for a building as a whole, passing 
through the elevation of the finished Average Grade around the perimeter of a building, 
from which building height is determined. 

Sect 30-1 Grade~Average: The average of the grade elevations around the perimeter of a 
·building, as determined by the length-weighted mean formula below. All walls of length 
greater than six feet sh~1I be included in segments of consistent grade or slope. 

![(el + e2}/2 x L] 

p 


Where: 

• 1: sums the weighted average grades of all segments; 
• 	el and e2are the elevations ofthe finished ground level at the respective ends of 

each segment, determined as the lowest paint at each end of the segment 
within six feet of the· foundation or the lot line, which ever is closer; 

• Lis the corresponding horizontal length of the segment; and 
• Pis total horizontal length ofall segments. 

Delete the existing images and replace them with the following:,
Walls less than 6' in 
length are not included 

Segment #1 

ent#2 

\. \ , 
,'J, ,Y .'.. j' 

Segment #1 Segment #2. Segment #3 

•.. 	 . .... , segm@l'ii'#lJ 

Determining Segments Segments of constant grade or slope· 
Plan View Section View 

. Segment ends use lowest elevation within 6' 
Plan View 

Segment ends use lowest elevation within 6' 
View along segment 
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Delete existing definition of "Height" in 30-1 and replace itwith: 

Section 30-1: Height: The vertical distance between the elevations of the following: (a) the 
. average grade plane and (b),tRe peak sURe FeefUne the highest point ofthe roof. Not 
included in such measurements are 1)cornices which do not extend more than five (5)feet 
above the roof line; 2) chimneys, vents, ventilators and enclosures for machinery of elevators 
which do not exceed fifteen (is) feet in height above the roof line; 3) enclosures for tanks 
which do not exceed twenty (20) feet in height above the roof line and donbt exceed in 
aggregate area ten (10) per cent of the area of the roof; and 4} towers, spires, dorriesand 
ornamental features. 

Amend definition of "Height, Contextual in 30~1: 

Section 30-1: Height~ Contextual: The vertical distance betWeen the elevations ofthe following: 
(a) the Newton Base Elevation utilized by the city as implemented by the engineering division of 

. the department of public works and (b )tRe midpeint bea·...eeR tRe RigRestpeint ef tHe ridge 
ef ~He reef aRd tHe. line fermeEls'l tHe intersectien ef tHe •••...all plaAe aREI tHe reef plaAe the 
hh~hestpoint ofthe roof. N()t included in such measurements are 1) cornices which do not 
extend more than five (5}feetabove the roof line; 2) chimneys, vents; ventilators and 
enclosures for machinery of elevatorswhich do not exceed fifteen (15) feet ill heightabove the 
roof line; 3) enclosures for tanks which do notexceed twenty (20) feet in height above the roof 
line and do not exceed in aggregate area ten (10) per cent of the area of the roof; and 4} 
towers, spires, domes and.other ornamehtal features. 

Amend "building height"in Sec. 30..15 Table 1 for all Single Residence Districts,changing "3CY!to 1f36/, 
.andchanging the building height for all Multi-Residence Districts currently limited to "30" to "36." 

Amend Sec. 30-15{m)(2) as follows: 

(2) The maximum height of each accessory building shall not exceed eigRteeR (18) feet 22 
(twenty-two) feet. . . 

8 
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CITY OF NEWTON1 MASSACHUSETTS 

Planning and Development Board 

IVIEETING MINUTES 
April 25, 2011 


Full Members Present: 

David Banash 

Joyce Moss 

Doug Sweet 

Scott Wolf 


Staff Present: 
Candace Havens, Director of Planning and Development, ex-officio 

J. Moss, Vice- Chair, called the meeting to order at 10:00 p.m. 

Acting as the Planning Board, the group convened following a public hearing 
with the Zoning and Planning Committee of the Board of Aldermen to discuss 
petitions #17-11 and #65-11 regarding definitions of grade plane, average grade 

'and building height, as well as consideration of special permits versus variances 
of height for accessory buildings. 

Building Height. The group agreed with the notion that the highest pOint of the 
roof was a preferable measure to the mid-point measurement that is currently 
used. The members preferred the word "point" rather than "surface" for 
clarify. They questioned how the recent FAR changes in combination with the 
proposed new means of measurement would interface and whether there 
would be unintended design consequences; some drawings that demonstrate 
the variations in attic space based on roof pitches were requested. Members 
noted that sometimes taller buildings with sharper roof pitches, such as those 
on Victorian homes, are appropriate in their context and questioned whether 
the proposed changes would limit such designs. If height exceptions for 
accessory structures are allowed by special permit, there was agreement that 
criteria are needed to determine appropriateness for exceptions. 

Grade Plane. All agreed with the need to establish a true average grade plane 
and with the redefinition of grade plane. There was general discussion about 
exemption of yvall planes that constitute a percentage of a wall fa!;ade as 
opposed to walls less than six feet wide as proposed, and also about whether all 
portions of a wall should counted towards the grade plane calculation. Some 
were concerned that wall planes measured in feet and not percentages of a wall 

1Preserving the Past .. Planning for the Future 

http:www.newtonma.gov


, 
" 

would encourage designs that would violate the intent of the new language (such as 5'11" wall 
planes.) 

The Board recommended conditional approval of the proposals based on the information 
provided at the public hearing as follows: 

1. 	 Definitions of grade plane and average grade plane with weighted length pursuant to 
investigation of pros and cons of a six-foot exemption vs. an exemptions based on a 
percentage of a given wall (4-0). 

2. 	 Special permit for accessory building height exceptions (3-0-1) Havens abstained. 
3. 	 Proposed definition of building height, but with substitution of "point" for ftsurface." (4

0) 

S. Wolf was not present for the votes. 

The meeting was adjourned at 11 p.m. 

Respectfully Submitted, 

Candace Havens 
Dir.ector of Planning and Development 

/' 

Preserving the Past ~.. Planning for the Fl,lture 
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Public Hearing:
Revisions to Grade Plane Definition

Petition #17‐11. Terrence P. Morris, Joseph Porter, Bruce Bradford, George 
Collins, Verne T. Porter, Jr., and Michael Peirce, proposing an amendment to 
the zoning ordinance for the purpose of changing the definition of “grade 
plane” and adding a new definition of “average grade.”

Department of 
Planning and Development

1



Grade Plane Definition

 “The average of finished ground 
level adjoining the building”

 Benchmark from which height is 
measured

2



Problems with Grade Plane Definition

 The Inspectional Services Department has observed numerous problems 
with the definition of “grade plane” over the years:
 The calculation is confusing
 Surveyors had their own inconsistent interpretations of the definition 
 Their reported grade planes were hard to verify
 Can be interpreted to produce a grade plane that is too high

 ISD issued detailed guidance in December 2010 to standardize calculation of 
grade plane

3



Specific Example of Grade Plane Problems
4

• Actual site plan submitted to ISD, prior to December Memo
• Lot slopes down from bottom to top
• Red marks are the surveyors points averaged to produce 

“grade plane”
• Produces grade 1.1 feet higher than under proposed method



Continuing Problems with Grade Plane Definition

 Petition #17‐11 was filed in response the ISD memo of December 2010
 Two page memo clarified calculation and set clear standard

 Method under the current definition: 
 Two points are taken from each wall (at the lowest point)
 Each point is averaged together to calculate the “grade plane”
 But now the grade plane calculation may result in a grade plane that is too high 
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Example on a Sloping Lot

Example: 
 Lot slopes down from bottom to top
 Averaging these points produces a 

grade plane of 92.5 feet
 But, common sense average of all 

the elevations would be 95 feet

 Summary:
 Confusing and difficult to verify
 When manipulated, can be too high
 When calculated correctly, can be 

too low
 Does not yield a true “average of 

finished ground level”
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Text of Current Definition

Text of current definition and summary of current interpretation (in bold):
 “Grade Plane: A reference plane for a building or structure as a whole (that is, a plane 

that encircles the building or structure) representing the average of finished ground 
level adjoining the building or structure at all exterior walls (at least one measurement 
must be taken at each exterior wall). In calculating said reference plane, the elevation 
of each point used to calculate said average shall be determined by using the lowest 
elevation of finished ground level with in the area (wall) immediately adjoining the 
building or structure (flush against the wall) and either the lot line or a point six (6) feet 
(perpendicular) from the building or structure, whichever is closer to the building or 
structure, as illustrated in the diagrams below.” 
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History of Grade Plane Definition

 First defined in 1997, through Ordinance No. V‐111
 The definition in 1997 read:

 “Grade plane: A reference plane representing the average of finished ground level 
adjoining the building at all exterior walls”

 Created to serve as a baseline for a revised height definition
 In response to concerns over the loss of historic homes to out‐of‐scale 

development

 Revised in 1999 through Ordinance Number V‐247 to the current definition 
 Provided a method for calculating grade plane

8



Proposal: Length‐Weighted Mean Method

Length‐weighted mean method summary:
 Divide each wall into segments of consistent grade or slope
 Determine average grade for each segment
 Weight each segment by multiplying the average grade by the length
 (thus a wall that is 40 feet long would “count” four times as much as another wall 

that is only 10 feet long)

 Average together all segments together

Σ[(e1 + e2 )/2 x L]
P

Equation:
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Example: Plan View 
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Example: Section View
11



Example: Divide Walls into Segments
12



Example: Average and Weight Segments
13



Example: Final Grade Plane
14
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Analysis: Merits

 Achieves a fairer and more representative “average of finished ground 
level”
 More representative for buildings on lots with varying grades

 e.g. homes with basement garages or sloping lots
 Easier to verify measurements and calculations

 What could go wrong?
 Using “teeth” to increase segment length at higher elevation (see Figure 6.)

 Only count segments along walls of greater than six 
feet

 “Berming” around structure to increase grade plane
 Use the lowest elevation within six feet of the ends 

of each segment  to calculate the average grade of 
the segment
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Analysis: Comparisons

 Comparisons with neighboring communities:
 We looked at the ordinances of Sudbury, Weston, Brookline, Needham, Wellesley, 

Waltham and Watertown
 Sudbury and Weston use the length‐weighted mean approach and reported that 

the method is clear and consistent and reduces “gaming” of the system
 The other communities use methods that have many of the same problems as 

Newton’s current definition
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Analysis: Impacts

 We tested both the current method and the proposed method:
 On a flat lot – both methods produced the same grade plane 
 For both sloping grade and garage‐under examples – the proposed method yields 

more representative averages of grade, which are one to two feet higher than 
those calculated under current definition

 Current method has no mechanism for dealing with “teeth” 

 New proposal:
 More consistent and verifiable
 More likely to represent the “average of finished ground level”
 Small chance that some mostly buried ground levels would count as basements, 

but overall height is still limited
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Recommended Changes to Proposed Language

 Grade Plane: A horizontal reference plane for a building as a whole, passing through 
the elevation of the finished Average Grade around the perimeter of a building, from 
which building height is determined.”

 Grade, Average: The average of the grade elevations around the perimeter of a 
building, as determined by the length‐weighted mean formula below.  All walls of 
length greater than six feet shall be included in segments of consistent grade or slope.

Σ[(e1 + e2 )/2 x L]
P

Where: 
 Σ sums the length‐weighted means of all segments 
 e1 and e2 are the elevations of the finished ground level at the respective ends of each 

segment, determined as the lowest point at each end of the segment within six feet of the 
foundation or the lot line, whichever is closer

 L is the corresponding horizontal length of the segment
 P is the total horizontal length of all segments

18



Proposed New Diagrams
19



Summary

 Planning Department recommends the proposed changes to the 
definition of Grade Plane to ensure more consistent, verifiable 
measurement of true average grade.
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Public Hearing:
Revisions to Height Definition

Petition #65‐11. Terrence P. Morris and Joseph Porter proposing an 
amendment to the zoning ordinance to change the definition of 
“height” with a concomitant increase in the height to the pre‐1997 
limits; to make height exceptions in accessory buildings subject to 
special permit rather than a variance.”

Department of 
Planning and Development

1



Height Definition

 “Section 30‐1 Height: The vertical distance between the elevations of the 
following: (a) the average grade plane and (b) the midpoint between the 
highest point of the ridge of the main building roof and the line formed by the 
intersection of the top of the main building wall plate and the main roof 
plane. Not included in such measurements are 1) cornices which do not 
extend more than five (5) feet above the roof line; 2) chimneys, vents, 
ventilators and enclosures for machinery of elevators which do not exceed 
fifteen (15) feet in height above the roof line; 3) enclosures for tanks which do 
not exceed twenty (20) feet in height above the roof line and do not exceed in 
aggregate area ten (10) per cent of the area of the roof; and 4) towers, spires, 
domes and ornamental features.”
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Height Definition

 Height is measured from the Grade 
Plane to the midpoint between the 
roof peak and the intersection of 
the wall plate and roof plane

 Change would affect all structures 
in the City, including accessory 
structures

3
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Existing Exceptions to Height Measurement

 There are a number of exceptions to the current calculation of height: 
a) Cornices which do not extend more than five (5) feet above the roof line
b) Chimneys, vents, ventilators and enclosures for machinery of elevators which do 

not exceed fifteen (15) feet in height above the roof line
c) Enclosures for tanks which do not exceed twenty (20) feet in height above the roof 

line and do not exceed in aggregate area ten (10) per cent of the area of the roof
d) Towers, spires, domes and ornamental features

4

a)
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Summary of Problems With Current Definition

 Term “wall plate” likely a scrivener’s error; 
intended term was “wall plane” 
 Term contributes to confusion and makes height hard 

to verify

 Does not actually regulate the absolute height 
of a structure
 The peak height of a conforming  structure can 

vary considerably depending on the shape of 
the roof

 Buildings with steeply pitched roofs may have a 
taller peak height than those with flatter roofs

 Can be manipulated to increase peak height

5



History of Height Definition

 In 1997, Ordinance V‐111 revised the definition of height
 Measure to the “highest roof surface” and lowered the allowed height to 30 feet 

(from 36 feet)
 Intended to reduce development potential and protect existing structures

 In 1999, Ordinance V‐232 created our current method
 Measure from the grade plane to the midpoint between the peak and the 

intersection of the roof and wall planes 
 Intended to encourage pitched‐roof designs

 In 2008, Ordinance Z‐20 made one minor adjustment to the current definition
 Replaced the phrase “grade plane” in the definition of height with the phrase 

“average grade plane”
 Ordinance Z‐20 was primarily concerned with dormers

6



Proposal: In Three Parts

I. Change the definition of height in 
Section 30‐1 to measure from 
Grade Plan to “peak of the roof 
line”

II. Change the height limits of 30 feet 
in Section 30‐15, Density/ 
Dimensional Regulations ‐ Table 1 
to the pre‐1997 limit of 36 feet

III. Allow height limits for accessory 
structures to be waived by special 
permit rather than by variance

Petition #65‐11 proposes three 
separate revisions to the zoning 
ordinance:
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Proposed Revised Definition

 “Height: The vertical distance between the elevations of the following: 
(a) the average grade plane and (b) the midpoint between the highest 
point of the ridge of the main building roof and the line formed by the 
intersection of the top of the main building wall plate and the main 
roof plane the highest roof surface. Not included in such 
measurements are 1) cornices which do not extend more than five (5) 
feet above the roof line; 2) chimneys, vents, ventilators and enclosures 
for machinery of elevators which do not exceed fifteen (15) feet in 
height above the roof line; 3) enclosures for tanks which do not exceed 
twenty (20) feet in height above the roof line and do not exceed in 
aggregate area ten (10) per cent of the area of the roof; and 4) towers, 
spires, domes and ornamental features.”
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Analysis: Height Definition

 The majority of surrounding communities clearly define height as measured 
to the “highest roofline” or similar

 The proposed definition change would apply to all properties
 Half stories above the second story may only be built under a sloping roof
 In practice, flat‐roofed commercial structures are not affected

9

Under the Proposed Height Definition

Limited to two stories

Not a sloping roof



Analysis: Height Definition

 New half‐stories would be allowed

 Maximum height is easy for inspectors to verify

10

Under the Proposed Height Definition New half‐story allowed



Analysis: Height Definition

 One potential problem with more modern house styles

 Option to increase height only for structures with a sloping roof

 Need definition for sloping roof

11

Under the Proposed Height Definition

Potential for 36’ two‐
story house (18’ floors)



Analysis: Height Limit

 New height of 36 feet would only apply to SR and MR zones

 The most neighboring communities allow 35 feet of building height for 
residential structures

 Combined with the above redefinition of height, a return to a height limit of 
36 feet would have limited impact on new construction or existing homes 
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Analysis: Height Limit for Accessory Structures

 A change to the height definition would affect accessory structures as well

 Accessory structures are currently limited by Section 30‐15(m) to a maximum 
height of 18 feet

 As for primary structures, change in definition suggests increase in limit:

 ISD and Planning reviewed likely and appropriate garage configurations
 Propose an increase of four feet 

to 22 feet total allowed height 
for accessory structures

 A 22 foot limit would allow a 
24 x 24 foot garage a 12:12 
pitch roof

13
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Analysis: Accessory Structure Relief

 Petition proposes allowing relief from height limit for accessory buildings by 
special permit rather than variance

 Staff research revealed no precedent in surrounding communities 
 Very limited precedent in residential zones in Newton
 In general, a variance is required for a conforming structure to exceed a density or 

dimensional requirement with some specifically noted exceptions
 Residential FAR
 Garage ground floor area 
 Some specific uses or residences in the MR3, MR4 and BU zones

 Why accessory structures and not primary structures?
 Such a rule should include maximum height under special permit and specific 

criteria for the special permit

 The Planning Department sees no adequate rationale for making the height of 
accessory structures an exception from the rule
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Analysis: Consistency with the Ordinance

Reviewed Zoning Ordinance:
 In addition to the “height” definition, there is a definition of “height, 

contextual” which is used only by the Planned Mixed‐Use Business 
Development (PMBD) section of the Zoning Ordinance
 The “height, contextual” definition also uses the “midpoint” approach to measuring 

height
 The committee may want to consider revising this definition to match the proposed 

new definition of height

 In addition to the height limits in Section 30‐15, Table 1, the limits in Table 4 
for rear lots should be similarly revised

 Some setback requirements in Section 30‐15, Table 1 and Table 2 are derived 
from building height
 The change in height calculation is unlikely to significantly affect such properties
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Summary

 The Planning Department recommends the adoption of the revised definition 
and height limits as presented in this memorandum
 Revised definition provides a specific, clear, verifiable benchmark for measuring 

height
 Revised height regulations for SR and MR zones respond to changed height 

measurement method to preserve consistent outcomes
 (Option: increase allowed height only for sloping roofs; define sloping roof)

 The Planning Department recommends against changing the allowed relief for 
accessory structures
 No adequate rationale for special treatment
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